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PRESIDENT’S PAGE 
-~ THE session of the Legislature 


just adjourned, there was adopted 

a bill amending in various particulars the 

sections of the Civil Code dealing with 

award of so-called temporary alimony and 

suit money in divorce and separate main- 

tenance actions, This measure is designed 

to bring the statutory provisions on this 

subject into line with judicial interpre- 

tation, to remove certain anomalies and 

H. F. Selvin inconsistencies of language, and gener- 

ally to bring the statutes into a consistent and harmonious pattern. 
The enactment of this bill is the result of several years of 
active work by the Los Angeles Bar Association. The suggestion 
for it came from Honorable Paul Nourse. The subject was care- 
fully studied and the bill, substantially as adopted, was drafted 
by our Committee on Substantive Law. It was presented to the 
State Bar Conference of Delegates by our delegation, and there 
approved. Finally, the argument for enactment was presented to 


an appropriate committee of the Legislature by Mr. Leonard A. 


Diether, under whose chairmanship the Association’s work had 
been carried on. 

Mention of the matter is made here because it is illustrative of 
one of the many ways in which the activities of this Association 
result in constructive contributions to the administration of jus- 
tice. These activities are little publicized and only vaguely known, 
even among our own members. The !ack of publicity, however, 
is no indication that solid work has not been and is not being done. 


HERMAN F. SELVIN. 
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RESOLUTION OF THE 
BOARD OF TRUSTEES 


HUBERT T. MORROW 


It is with profound sorrow that we chronicle the passing on 
May 17, 1951, of Hubert T. Morrow, who will long be remem- 
bered as one of the very ablest lawyers in the history of the bar 
of Los Angeles. He had been a member of the Los Angeles 
Bar Association during the period of his practice so far as shown 
by its records. He was a member of the American Bar Associa- 


tion continuously since 1922. 


Mr. Morrow was born March 29, 1881, in Waterbury, Con- 
necticut. He came to California in 1888 with his parents and had 
resided in Los Angeles continuously since 1889. He received his 
education in the public schools, graduating from the Los Angeles 
High School in the class of 1900. He was admitted to practice 
by the Supreme Court of California in 1902. He was a member 
of the Board of Trustees of this association from 1924 to 1929, 
and was President in the year 1928-1929. 


During his term as President he organized the Junior Bar 
Committee, now the Junior Barristers, in order that the young 
lawyers might become acquainted with the association’s activities 
and engage in its work. The Junior plan has since been adopted 
by many of the state bar associations throughout the nation and 
is an integral part of the work of the American Bar Association. 
He also appointed a committee to investigate and report upon 
charges of brutality alleged to have been committed by police 
officers upon prisoners, which came to be known as the Commit- 
tee on Constitutional Rights. Upon the expiration of his term as 
President his successor, Honorable Guy R. Crump, added him 
to the committee where he served as chairman with thorough- 
ness and distinction. As a result of the activities of this commit- 
tee such charges have become rare. That committee has _re- 


mained one of the important committees of the association. 
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From 1929 to 1951 Mr. Morrow served on 36 different com- 
mittees of this association in addition to the Committee on Con- 
stitutional Rights including, among others, Committees on Judi 
ciary, of which he was chairman at the time of his death, Judicial 
Candidates, Selection of Judges, Expert Medical Testimony, Ad- 
visers to Junior Barristers, and the Committee of the Bar to 
Cooperate with Judges of the Superior Court, of many of which, 


in addition to the Judiciary Committee, he was chairman. 


He was a member of the Board of Governors of the State Bar 
from August 1942 to September 1944. He served on the State 
Bar Committee on the Administration of Justice and on the Com- 
mittee for revision of the Rules on Appeal. He was a member of 
the University Club, having served three years on its Board of 
Directors, the Sunset Club, Scribes, and Los Angeles Yacht Club. 


Mr. Morrow was a member of the State Bar committee which 
negotiated and drafted the treaties between the legal profession 
and the banks, title companies, and trust companies. His au- 
thorship of those treaties, covering a very important field of the 
relations between lawyers and allied businesses, constituted a most 
important contribution to his profession. For years he was one 
of the State Bar representatives on the committees which admin- 


istered the treaties which he had helped to draft. 


Whenever called upon Mr. Morrow willingly gave his time and 
talents to civic matters, more particularly to those relating to the 
legal profession. His influence was constantly exercised in main- 
taining the high standards of the profession. He was one of the 
leaders in the movement to take the judiciary out of politics. and 
to keep good judges on the bench without the necessity of their 


engaging in political campaigns or extrajudicial activities. 


He exercised an important influence among the young prac- 
titioners, advising them in their legal problems, counseling them 
along ethical paths. He provided the younger men with work 
connected with the Bar Association’s committees, thus preparing 
them for future active work in the association. Scores of attor- 
neys now prominent in the profession testify to the benefit they 


received from his example and advice. 
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He was a member of the firm of Finlayson, Bennett & Morrow 
for 21 years and at the time of his death was senior member of 
the firm of Morrow & Morrow. 


Mr. Morrow is survived by his widow, Mrs. May Morrow, 
his son, John C. Morrow, Esq., who was his partner, and two 
daughters, Mrs. Donald (Marjorie) Ashen and Mrs. Robert 
(Barbara) Weir, and nine grandchildren. 


Be I7 REsoLvep by the Board of Trustees of the Los ANGELEs 
Bar AssociATION that the sympathy of the Board and of the 
membership of the Asociation be extended to Mr. Morrow's fam- 
ily, that copies of this Resolution be sent to his widow and chil- 
dren, and that the Resolution be published in the Los ANGELEs 
Bar BULLETIN. 


HonorABLE Emmet H. WItson, Chairman; 
Mr. Henry KNoop, 
Mr. CuHaArLes E. BEARDSLEY, 


Committee. 
Adopted June 12, 1951. 
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SUPPLEMENTAL PROCEEDINGS 
By Harold C. Shepherd* 


¢@ FT UDGMENT for plaintiff,” says the 
Judge. You and your client beam 
and walk out of the courtroom arm in 
arm. Your client is happy in the thought 
that his legal right has been upheld and 
that he was represented by able counsel. 
Perhaps you, likewise, have a thought or 
two about the ‘able counsel” your client 
: : had. The plaintiff, not being versed in 
Harold C. Shepherd the vagaries of the law, looks upon the 
judgment as “money” stated in a legal 
way—he may even begin spending in anticipation of payment. 
You should know, however, that although a judgment glitters it 
may noi be gold. 


How many unsatisfied judgments do you have in your office? 
How many thousands of dollars do those judgments total? More 
important, how many unhappy, dissatisfied clients do those judg- 
ments represent ? 


When it becomes evident that the defendant is not going to 
disgorge in cold, hard cash, what is your next step? Part of the 
answer is to try to find property of the debtor out of which the 
judgment may be satisfied. This may be done by way of sup- 
plemental proceedings. 


These proceedings are purely statutory, so you cannot deviate 
from the proceedings set up in the code.? 


The first and foremost purpose of these proceedings is to fer- 
ret out assets, not exempt from execution, out of which the 
judgment may be satisfied in whole, or in part. It is a substitute 
for the old creditor’s bill,? but where these proceedings are inade- 
quate then the creditor’s action still lies.* If, for example, an 


*Commissioner, Superior Court of Los Angeles County. 

1Farmers and Merchants Bank v. Bank of Italy, 216 Cal. 452, 454 (1932). 
*Biake v. Blake, 86 Cal. App. 377 (1927). 

%Booge v. First Trust and Sav. Bank, 46 C. A. 2d Supp. 879 (1941). 
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alleged debtor of the judgment creditor denies liability to the 
judgment debtor or claims part of the property, supplemental 
proceedings are inadequate because no order, other than a re- 
straining order, can be made by the referee. Therefore, you may 
proceed by suit directly against the debtor of the debtor. It is 
not necessary to obtain an order authorizing the suit under Section 
720 of the Code of Civil Procedure. 

There is a very important secondary purpose in conducting a 
supplemental hearing, to wit, as a partial basis for preservation 
of your right to an execution under Section 685 of the Code of 
Civil Procedure, which provides for issuance of an execution 
after the lapse of five years from the date of entry of the judg- 
ment. This is done upon motion, supported by affidavits setting 
forth the reasons for failure to proceed under Section 681 of the 
Code of Civil Procedure. There are many cases interpreting 
what constitutes a diligent effort to proceed under the above code 
section. One of the usual requirements is examination of the 
debtor for assets. Although in some instances a diligent showing 
can be made without such examination, it would seem to be a 
wise thing to do in each case where a defendant is reluctant to 
pay. 

The code provides a remedy against two classes of individuals: 
judgment debtors, and debtors of judgment debtors. 

Section 714 of the Code of Civil Procedure provides for ex- 
amination of a judgment debtor after the issuance and return of 
execution, unsatisfied in whole or in part. Section 715 of the 
Code of Civil Procedure applies when the writ has been issued 
and is still outstanding. The latter section also provides for ar- 
rest of the debtor upon affidavit to the effect that there is danger 
of the debtor absconding. This portion of the section is very 
drastic and any attempt to proceed thereunder must be supported 
by ironclad affidavits. No such attempt has come to the writer's 
attention in the last ten years. 

To obtain a hearing under the section above noted, it is neces- 
sary to prepare an affidavit for, and order directing, the debtor to 
appear at a time and place fixed by the court. The County Clerk’s 

(Continued on page 421) 


*See New California Digest, Secondary Supplement for Vol. 10 (1949). 
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UNEMPLOYMENT INSURANCE 
AND THE LAWYER 


Adrian A. Kragen* 


LTHOUGH we have had an unem- 

ployment insurance act in California 
since 1935, it has received little or no 
attention from the general practitioner at 
the bar. Only a few members of the pro- 
fession have had any appreciable experi- 
ence with this very important field of 
social legislation and there has been con- 
siderable lack of interest in the field by 
the bar generally. However, the lack of 


Adrian A. Kragen 


interest by the bar has been more than 
met by a special interest by the newspapers. Within the past few 
years, the public press has frequently printed the results of its own 
and legislative investigations of unemployment insurance and as 
a result extremely unfortunate impressions have been left in the 
minds of many of those who are called our “solid” citizens. We 
have read of the wholesale chiseling, of the departmental ineff- 
ciency and of the statutory loopholes which seemingly have made a 
farce of the original purpose of the system. While undoubtedly 
there has been considerable basis for some of the statements 
printed in the press, there has been in addition some exaggeration 
and quite general misunderstanding by the public. Although the 
publicity has increased the general interest in the field, it has not 
assisted in the understanding of the problem, especially among the 
members of the bar. 


It is the opinion of the writer that the bar can render a real 
service not only to the community, in the field of proper adminis- 
tration of this very important piece of social legislation, but also 
to their employer-clients by the protection of the interests of those 
clients. It may be well, in view of what seems to be fairly general 
ignorance of the Unemployment Insurance Act by the members 
of the bar, to indicate very sketchily some ways in which the 

*Mr. Kragen was formerly Deputy Attorney General of California and Instructor 


of Taxation at the School of Law, University of California. He is a member of the 
firm of Loeb and Loeb. 
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lawyer can be of assistance to his client in matters relating to 
unemployment insurance. 


It should first be realized that practically every employer in the 
State of California, with the exception of agricultural employers, 
is subject to the Unemployment Insurance Act. Each employer 
has to pay a tax as provided in Section 39 of that act. However, 
the rate of tax is not uniform and its gradations do not depend 
upon the amount of income or business of the taxpayer. Rather, 
California has what is known as a merit rating or experience 
rating system which is used as the measure of the tax liability. 
California has what is termed a pooled fund; that is, all the con- 
tributions go into a single pool and benefits are paid out of that 
pool regardless of the contributor or of the employee involved. 
However, bookkeeping records are kept for each subject employer. 
These bookkeeping records include all the contributions made by 
each employer since it became subject to the act and there are 
deducted therefrom the charges to each employer's account by rea- 
son of benefits paid to his ex-employees and properly, under the 
statute, chargeable to that employer’s account. 


As of June 30th of each year, the accounts are balanced and 
each employer’s net reserve in that accovnt is measured against the 
average of its three preceding calendar years’ total taxable pay- 
roll. If the percentage figure that results is sufficient, the em- 
ployer will get a reduced rate for the purpose of his obligation 
for the subsequent calendar year, for contributions upon his tax- 
able payroll. For example, if the employer’s reserve is 11 per 
cent or more of his taxable payroll, he will pay 1 per cent rather 
than the general rate of 2.7 per cent. 


The schedules are set forth in Section 39 and there is another 
schedule which will apply if the total pooled fund is large enough 
to warrant further tax reductions. Also, if the pooled fund be- 
comes too small, all employers automatically pay a 2.7 per cent 
rate until the fund is replenished. 


It is therefore quite apparent that the reduction of charges to 
the employer’s account through the prevention of payment to 
claimants of benefits to which they are not entitled may mean 
substantial financial benefit to the employer. The lawyer properly 
advised of the statutory law and its interpretation can render valu- 


(Continued on page 427) 
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PUBLIC DEFENDER PROPOSED 
FOR UNITED STATES COURTS 


In response to recommendations of the Federal Courts Criminal 
Indigent Defense Committee of the Los Angeles Bar Association, 
the Board of Trustees adopted, on May 8, 1951, a resolution 
favoring the establishment of a Public Defender system in the 
courts of the United States. Copies of the resolution were trans- 
mitted to each Senator and Representative from California. A 
bill (H. R. 3978) empowering each United States District Court 
to appoint a public defender and assistants was introduced in 
Congress by Mr. Celler on May 4, 1951. The bill itself has not 
been the subject of official action by the Board of Trustees or 
the Committee. The Board’s resolution and the transmittal let- 
ters to the California Senators and Representatives are quoted 


below: 


RESOLUTION OF BOARD OF TRUSTEES 


“WuerEas, the right of persons accused of crime to 
appear and be represented by counsel is an integral part 
of due process of law guaranteed by the Bill of Rights, 
and 


“WHEREAS, many persons accused of crimes within the 
jurisdictions of the Courts of the United States are with- 
out sufficient means or resources to employ counsel to 
represent them and as a result obtain such representation 
only through counsel appointed by the Court who act 
without compensation, and 


“WHEREAS, the cost of providing such unfortunate per- 
sons with the representation guaranteed them by our 
Constitution should properly be a cust of the administra- 
tion of justice rather than of the individual lawyer or 
lawyers appointed to represent them and 


“Wuereas, the problem of providing adequate and 
competent representation for persons without sufficient 
means to employ counsel has been successfully solved in 
many large cities and states by the establishment of a 
Public Defender system, 


“Now, THEREFORE, BE It Reso.vep that it is the 
sense of the Board of Trustees of the Los Angeles Bar 
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Association that a Public Defender system providing 
indigent persons accused of crimes in the courts of the 
United States with adequate legal representation at pub- 
lic expense, be established in such of the judicial districts 
of the United States as have a large number of such in- 
digents requiring such legal representation. 

“Be Ir FurtHer ReEso.vep that a copy of this reso- 
lution be transmitted to each United States Senator and 
Representative from the State of California with the re- 
quest that they procure the introduction, and actively 
support the enactment, of legislation in the present Con- 
gress which will authorize and provide for the estab- 
lishment of such a system in the Courts of the United 
States.” 





TRANSMITTAL LETTER 


“At the direction of the Board of Trustees of the 
Los Angeles Bar Association I am enclosing a copy of 
a resolution adopted by the Board with respect to the 
establishment in the United States Courts of a Public 
Defender System. This resolution reaffirms a similar 
resolution adopted by our Board on February 11, 1949. 

“To give you some idea of the need for such a sys- 








— — 





rintin G — 
is more than ink and paper. 


That is especially true of financial, legal and corporation 
printing. Only through years of intimate contact with prob- 
lems arising in connection with the printing of registration 
statements, prospectuses, legal documents, annual and 
interim reports and the like can the type of practical 
experience be acquired that ensures prompt, accurate and 
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tem in the Southern District of California, the follow- 
ing information may be of interest to you. Several years 
ago at the request of the United States judges in that 
District, the Los Angeles Bar Association appointed a 
Federal Courts Criminal Indigent Defense Committee. 
This Committee insures the atteudance at all criminal 
calendars of the United States District Court of a num- 
ber of competent attorneys who are willing to under- 
take, without compensation, the defense of persons ac- 
cused of crime and who are without the means with 
which to employ counsel. The extent of the work per- 
formed by that Committee is mdicated by the following 
statistics for the years 1948, 1949, and 1950. 


1948 1949 1959 





Number of cases in which committee 


members were appointed ae 16) 257 
Pleas of guilty and nolo contendere 130 108 = 217 
Dismissals obtained 12 10* 7 
Number of trials 20 14 13 
Verdicts of not guilty 10 8 5 


“In addition, members of the Committee have ap- 
peared on behalf of indigent defendants on many occa- 
sions in connection with modification of sentences, re- 
moval proceedings, and proposed institutions of habeas 
corpus proceedings. The aggregate time consumed by 
these various appearances, including trial times, comes 
to several hundred hours per year. 


“The Los Angeles Bar Association is, of course, happy 
to be able to supply this public service and will continue 
to do so as long as the need for that service exists. It 
is our position, however, as expressed in the resolution 
which we have adopted, that in those districts where the 
volume of this kind of work justifies it, the represen- 
tation of indigent defendants should be furnished by 
the government through some form of Public Defender 
system. 

“We commend this matter to your attention and re- 
quest your active support of a program which will bring 
about the enactment of the necessary enabling legisla- 
tion. 

Very truly yours, 


HerMAN F. SELvVIN, 
President, Los Angeles Bar Association.” 


*This figure represents dismissals as to all coynts. Dismissals of less than 
counts were obtained in 20 cases. 
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PIL; umiadn. to “see your attorney” appeared on 


thousands of envelopes sent through the mails by Union Bank last month. 


This is another phase of our continuous program (through newspaper 
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ads, direct-mail, window, lobby and elevator posters, counter-folders, 
etc.) of educating the public to the importance of consulting an attorney 
in all matters concerning estate planning and will drafting. 


UNION BANK & TRUST CO. (14.4001 


THE BANK OF PERSONAL SERVICE ¢ EIGHTH & HILL e® WE HAVE NO BRANCHES 


MEMBER FEDERAL DEPOSIT INSURANCE CORP, & FEDERAL RESERVE SYSTEM 
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LOS ANGELES BAR ASSOCIATION 
COMMITTEE ON LEGAL ETHICS 


OPINION NO. 180 


REIS geet 


ADVERTISING AND SOLICITATION—SPECIALIZED LEGAL 
SERVICE: 
An attorney specializing in a particlar branch of the law not generally 
engaged in by the ordinary practitioner may, with ethical propriety, 


mail to the profession a brief, dignified notice to apprise the profession 
of such specialized service. 


An attorney specializing in a particular branch of the law not 
generally engaged in by the ordinary practitioner, inquires whether 
or not it would be proper for him to mail to the profession an 
announcement substantially as follows: 


Joun Dore 
Announces The Resumption of Specialization In 
SELECTIVE SERVICE Act MATTERS 


And His Availability to The Profession For Interpre- 
tations of Arbitrary Classification, Draft Board Regula- 
tions and Local Board Memoranda, Demarcation Be- 
tween Civil and Military Jurisdiction, Non-combatant 
And Limited Service Classifications. 


INCLUDING PRaAcTICE BEFORE THE 
Unitrep States District Courts 
THE 
Circuit Courts oF APPEAL 
AND AS 
PRIVATE COUNSEL IN CourRTS-MARTIAL 
25 Church Street 
Los Angeles, Calif. 
YU 6000 
As stated in our Opinion No, 110, the publication of a brief, 
dignified notice in a legal periodical by an attorney engaged in 
rendering specialized legal service is countenanced by American 
Bar Association Canon 46 which provides: 

“Where a lawyer is engaged in rendering specialized 
legal service directly and only to other lawyers, a brief, 
dignified notice of that fact, couched in language indi 
cating that it is addressed to lawyers, inserted in legal 
periodicals and like publications, when it will afford con- 
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venient and beneficial information to lawyers desiring to 
obtain such service, is not improper.” 
The mailing of such notice must be to lawyers exclusively. 
Such mailing is an act substantially equivalent to the publication 


mentioned in Canon 46. 


It appears that the type of legal work contemplated under this 
inquiry is sufficiently well defined to constitute a special branch 


of legal practice and, therefore, may be considered a “specialty.” 


(Cf. Opinions Nos. 119 and 124.) 

The purpose of such an announcement is simply to apprise the 
profession of the special service which can be rendered by its 
sender. All matter included therein referring to biography, ex- 
perience, references, etc., of the specialist would tend to make 
the aniouncement something more than the brief, dignified notice 
contemplated by Canon 46 which permits a limited exception to 
Canon 27 which forbids publication to the general public of such 
an announcement. Such an exception is to be strictly construed 
to the end that differences of opinion as to matters of propriety 
may be minimized as much as possible, if not wholly avoided, and 


the dignity of the profession maintaine:i. 


Accordingly, the committee is of the opinion that all capitalized 
letters, except the attorney’s name, giving undue emphasis and 
giving rise to a possible suggestion of advertising are inappropri- 
ate in such an announcement. Further, the tone of the notice 
would be more dignified and more in keeping with professional 
standards if the references to practice before the courts and courts- 
martial were rephrased to read “including practice before courts- 


martial.” 


We conclude that the question submitted may be answered in 
the affirmative provided the announcement is modified substan- 


tially in accordance with the suggestions appearing herein. 


This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Art. VIII, Sec. 3.) 








yeet 


LA ACEI 


ee 











Jury, 1951 415 


Evvcthens nse - Pom 


By George Harnagel, Jr., Associate Editor 


A 16 millimeter motion picture film, America the Beautiful, 
sponsored by the Minnesota State Bar Association, has been 
building good will for lawyers throughout the state during 
the past few months. The film is made available without cost 
to any group that wants to use it. 

a | 

A new series of television programs, “Final Decision,” was 
inaugurated by the Columbus Bar Association a short time 
ago. The unrehearsed program consists of a panel of local 
attorneys who discuss the law applicable to a set of facts 
stated by the moderator, after which the actual court decision 


is announced. 
x ok Ok 


“The first minimum fee schedule adopted by The Detroit 
Bar Association came into existence because of the great need 
for an official statement of approved minimum legal fees in 
specified typical situations. * * * 

“Following adoption of the original Minimum Fee Schedule 
in 1938 sharp increases in living and professional costs neces- 
sitated a revision of the original schedule. * * * The last 
revision of the entire schedule, which is the one presently in 
effect, was adopted May 6, 1949. Since that date living costs 
and the expense of running a law office have again increased. 

“To meet these changes * * * The Advisory Fee Com- 
mittee with the approval of the Board has undertaken a new 
revision. * * *”’—The Detroit Lawyer. 

* * x 

The Board of Governors of the Oregon State Bar is under- 

taking a complete revision of its minimum fee schedule. 
* 6s 
A state-wide organization of women lawyers has been 


formed in New York. 
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Approximately 70 lawyers have already participated in 
“You and the Law,” a radio program produced under the 
auspices of the Junior Bar Conference of the American Bar 
Association and the Minnesota State Bar Association. 


* * * 

The Miami Beach Bar Association has created a Speakers 
Committee for the purpose of supplying speakers to local or- 
ganizations. Political and other controversial topics are taboo. 

* * * 

The Philadelphia Bar Association has been running a series 

of ads on the theme: “When in doubt consult a lawyer.” 


* * * 


The Board of Governors of the Oregon State Bar has 
adopted the practice of inviting law students to attend its 
regular meetings. 

* * * 

A committee of the District of Columbia Bar Association 
has rejected a proposal that the Association undertake to 
save money for its members by making group purchases. 

* * * 

The Minnesota Bar Association recently celebrated the fif- 
tieth anniversary not of its organization but of its reorgan- 
ization. The festivities included the publication of a golden- 
backed, out-size Golden Anniversary number of its monthly 
magazine. It contains a lively account of the practice of law 
in territorial days. Typical are stories of the backwoods jus- 
tice of the peace who had no jurisdiction to try title but 
“was not willing to allow the dignity of his office to be 
impaired by such an admission to the unknowing citizens who 
accepted him as their sole judicial authority.” 

* * * 


The Indiana State Bar Association, with the assistance of 
public relations counsel, has prepared a series of advertise- 


“ 


ments on the general theme “Facts About Lawyers and The 
Law.” Plates are furnished free to city and county bar asso- 
ciations in the state who agree to defray costs of publication 


in their local papers. 


(Continued on page 440) 
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SUPPLEMENTAL PROCEEDINGS 
(Continued from page 406) 


office (Los Angeles) has forms for this purpose. The case of 
Tucker v. Fontes® points out that no affidavit is needed so far 
as Section 714 is concerned, only an order. However, Rule 13 
of the Rules of Superior Court for Los Angeles County re- 
quires that an affidavit shall be used. As to Section 715, where 
the writ is outstanding, both the rules and cases require an afh- 
davit showing that the debtor “has property which he unjustly 
refuses to apply toward the satisfaction of the judgment, 

The affidavit need not be in any particular form.® 


An order for the examination of the debtor of the judgment 
debtor under Section 717 of the Code of Civil Procedure is 
obtained by an affidavit showing: “that any person or corpora- 
tion has property of such judgment debtor, or is indebted to him 
in an amount exceeding fifty dollars.” The showing must be 
sufficient to satisfy the judge or justice who signs the order. It 
should not be on hearsay, or information and belief. State the 
facts that lead to the belief that the third person comes within 
the above quotes. 


The order directs the appearance of the debtor of debtor before 
a judge, justice or referee appointed by him. Service of a copy 
of the order must be made directly on the debtor or alleged debtor 
of debtor, or if either be a corporation, upon an officer thereof.? 
Although there is no provision in the code as to how many days’ 
service should precede the hearing, it is safest in Los Angeles 
County to have at least five days. 


You are entitled to the first examination as a matter of right 
upon proceeding as above outlined. Any subsequent hearing is 
in the sound discretion of the court... An application therefor 
must show the date of every previous examination, the purport 
of the order made at the conclusion thereof, and a full statement 
of what new facts have been discovered since the last examina- 
tion.® 

§70 C. A. 2d 768 (1945). 

"Ibid. 

‘Bronzan v. Dobraz, 93 Cal. 647 (1892); Drew v. Sup. Ct., 180 Cal. 711 (1919). 


‘Watson v. Pryor, 49 Cal. App. 554 (1920). 
*Rule 13, Rules of Superior Court for Los Angeles County. 
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The place of examination must be the county where the debtor, 
or debtor of debtor resides or has a place of business.’° If the 
debtor does not reside in the county in which the judgment was 
entered, Section 722 of the Code of Civil Procedure provides a 
complete answer. File an abstract of the judgment with the clerk 
or justice of the proper court in the county of the debtor’s resi- 
dence or place of business. Proceed from then on by affidavit and 
order as though the judgment had originally been entered in that 
county. 


At the hearing it is proper to subpoena witnesses the same as 
in the trial of the action. But beware of a pitfall in so doing. 
Occasionally counsel has information leading him to believe that 
the wife or relative, or friend of the debtor is the recipient of 
money or property from the debtor for which there was no con- 
sideration. He subpoenas the witness and on examination his 
suspicions are verified. He then asks the referee for a turn- 
over order. The application must be denied because the party is 
not properly before the court to give the power to the referee 
to make any order. The chagrin and embarrassment thus caused 
can be avoided by bringing the party in by way of examination 
of debtor of debtor instead of as a witness. 


The scope of the examination is quite broad so far as the debtor 
is concerned. However, there is a reasonadle limitation as to 
how far into ancient history you may probe, the guidepost or 
starting point being the date the cause of action arose. Certainly 
a complete inquiry should be allowed subsequent thereto, and 
prior as far as the presiding officer fee!s is reasonable under the 
facts before him. 


The examination of a debtor of a debtor is usually limited to 
the situation set up in the creditor’s affidavit as the basis for the 
appearance. In other words, the fact that a corporation owes 
the debtor some money does not entitle the creditor to examine 
all the corporate books. This situation likewise is limited. only 
by the sound discretion of the presiding officer. 

What may be the subject matter of the inquiry? The only 
limitation is that it be relative to property, real or personal, not 


exempt from execution. Check the exemption statutes before 


“Section 717.1 of the Cope or Civit_ Procepure. 
"Section 718 of the Cope or Civit Procepure. 








AE mt aS CS a SAREE CTL oe ECM na a Se 














Juny, 1951 423 


attempting an inquiry. A basic examination should include the 
following general subjects; ownership of real property. when, 
where, value, encumbrances, etc.; occupation or profession and 
income therefrom; stocks and bonds; bank account; safe deposit 
box; personal property other than household furniture and wear- 
ing apparel; debts owing to debtor; insurance; automobile or 
other vehicles; patents, copyrights or trade-marks; interest in 
estate of any deceased person; income tax report, sum reported 
and whether he has copies available; ete. 

Judges or referees who conduct these hearings day after day 
can tell you what the basic story will be when you find the debtor 
had valuable property just prior to judgment. Many times things 
are not what they seem at all, much like the old maid who told 
the town gossip that a neighbor of hers must be drunk all the time, 
for his car was often parked in front of the tavern all night. The 
neighbor heard the tale—and for three nights parked his car in 
front of the old maid’s house. Almost invariably the story is 





that he owed a substantial sum of money to a relative or friend 
and because he couldn’t pay he had to transfer the property in 
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satisfaction of the debt. Further inquiry reveals that the money 
came from the other party in various sums, at various times, in 
cash, never by check. No note or other evidence of the indebted- 
ness was kept by either party. After the same story is related 
time after time, with refinements, the referee becomes a little skep- 
tical as to the truth thereof. Occasionally our skepticism is jus- 
tified as shown by the story of one debtor with reference to his 
car. His income tax report for the year after the alleged transfer 


showed a deduction for depreciation thereon. 


Even though such transfers are very questionable it is difficult 
for the referee to make an order to turn over that which has 
found its way into the hands of a third person.!* As to property 
in hands of debtor, not exempt, an order can be made turning 
it over to the creditor, sheriff, or clerk in satisfaction of the debt. 
The fact that the debtor has an unassignable property, i.c., a 
postal savings certificate, or savings bond does not mean the 
asset cannot be reached. The referee may order the debtor to 
cash the certificate or bond and apply the proceeds to satisfaction 
of judgment.'*4 


The writer has also restrained a deptor from moving his car 
from the parking lot for two hours after a hearing so that the 
creditor may obtain a writ and direct the sheriff to pick up same. 
This is known as putting a debtor on his feet. 


No findings are required of the referee and his ruling is con- 


clusive between the parties, subject to appeal.’ 


Once in a great while the assets of the debtor may be of a kind 
which cannot be reached directly and expeditiously by execution 
or order, an example being where periodical payments are be- 
ing made on a promissory note in debtor’s favor. <A _ receiver 
may be appointed in such a situation to collect the payments as 
made and apply them to the judgment. <A receiver may also be 
appointed to collect accounts receivable and apply.’ Keep in mind 
that the appointment of a receiver is done by a judge and not 
by a referee. The referee can assist you in obtaining the receiver 
by restraining the disposal of property pending proper application. 

“Section 719 of the Cope or Civit_ Procepure; Finn v. Butler, 195 Cal. 759 
(1925); Medical Finance Association v. Karnes, 32 C. A. 2d Supp. 767 (1938). 

“aCitizens Bank v. Roe, Civ. A. 4938, App. Dept., Sup Ct., Los Angeles County. 


MMcCullough v. Clark, 41 Cal. 298 (1871). 
“Tucker v. Fontes, supra; Section 564 of the Cove or Civit Procepure. 
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In Los Angeles County the receiver would be appointed in the 
Writs and Receivers Department, Department 34. 


After the examination of a debtor of a debtor the kind of an 
order that can be made is dependent upon the answer of the party 
examined. If he admits he owes or has property, an appropriate 
order may be made forthwith. If he denies the debt or testifies 
there are other claims, a restraining order is the usual limit. 
Restraint re disposal of the disputed asset may be for a sufficient 
length of time to allow the creditor to take whatever steps are 
necessary to determine title. The referee cannot try title to the 
money or property in a supplemental proceeding. The rights of 
third persons cannot be litigated without being properly before 
the court.'° However, the story told by the third person may 
he so incredible as to be mere pretense and not a claim or denial 
in good faith. In such an event the referee may ignore the claim 


and make an order to pay.'® 


If, after being properly made, an order is not obeyed by the 
debtor, or his debtor, he may be punished for contempt by the 
court ordering the reference.'* 


It is the observation of the writer, after ten years in conduct- 
ing these examinations, that very seldom is an asset found, out 
of which the judgment may be immediately satisfied. But it has 
come to my attention many times that the examination has a 
salutary effect on the debtor in producing a settlement. When 
you dig diligently and keep on digging, and digging, the debtor 
becomes alarmed that you may reach pay dirt, so he, in order 
to keep you from snooping further, makes an offer of part pay- 
ment. At this stage of the proceedings you will have to determine 
whether a poor settlement is better than a piece of paper in your 
desk drawer. It also appears to me that the successful creditor 
is the one who has conducted independent investigation which fur- 
nishes the leads for questioning the debtor. A little detective 
work may be the only way to find a starting point for your 
subsequent examination. 

In view of the difficulty encountered in attempting to collect 
a judgment from an unwilling debtor, it would appear desirable 

Deering v. Richardson-Kimball Co., 109 Cal. 73 (1895); Colyear v. Sup. Ct., 
40 Cal. App. 462 (1919); Miller v. Sup. Ct., 82 Cal. App. 634 (1927); Takahashi v. 
Kumishima, 34 C. A. 2d 367 (1939). 


“Parker v. Page, 38 Cal. 522 (1869). 
"Section 721 of the Cope or Civit Procepure. 
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to this writer to adopt a new and additional supplemental remedy, 
used in New York and New Jersey. It is handled by special 
execution and supplemental proceedings and in general provides 
for payment of the judgment out of future earnings or income. 
The procedure takes into consideration the debtor’s needs for 
support of himself and family. A judgment creditor there can 
obtain relief where a debtor makes a substantial salary but spends 
it as fast as it is earned. It obviates the necessity of repeated 
levies on employers on successive paydays. For these situations 
and others, it is the opinion of the writer that the California law 
on collection of judgments would be materially strengthened by 
adopting statutes similar to those in New York and New Jersey. 


In conclusion may I point out that your client’s interests obli- 
gate you to conduct supplemental proceedings. First, for imme- 
diate discovery of assets; secondly, for the purpose of protecting 
your record under Section 685; and thirdly, to scare the debtor 
into a settlement. A little ingenuity, and some detective work 
should enable you to shift some judgments from the pending file 
to the dead file. 
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UNEMPLOYMENT INSURANCE 
(Continued from page 408) 


able advice to the client as to the eligibility of specific claimants 
and can adequately present to the various authorities the basis 
upon which the individual should be disqualified. 

There are three places where this activity can be of value. 
Initially, with the Department of Employment when the claim is 
filed, and notice given to the employer; secondly, by taking ap- 
peals to the Referees of the California Unemployment Insurance 
Appeals Board and adequately presenting either in person or by 
affidavit the facts upon which the employer relies; and thirdly, by 
appeal to the California Unemployment Insurance Appeals Board 
itself with proper presentation in written form of the position of 
the employer. In addition, in those cases of sufficient importance, 
the lawyer by properly advising his client through all of the pro- 
cedure is better prepared to handle and to present the case to the 
courts through the remedy of mandamus. The proceedings up to 
the judicial procedure are quite informal, as is common in many 
administrative agencies, but an adequate orderly presentation is 
extremely effective. Although in most cases a lawyer cannot af- 
ford to spend the time necessary to watch each claim or handle 
the particular procedure before it reaches the Appeals Board, he 
can, by advising his client as to procedtre and as to the require- 
ments of the act, be able to supervise properly the matter so that 
the client gets the results best suited to a proper determination. 
Thus, an understanding of the provisions of the act relating to 


payment of benefits can be of considerable value. 


In this article, the writer can only very briefly discuss the intent 
and purposes of the Unemployment Insurance Act and some of 
the applications by the Department of Employment and the Ap- 
peals Board. However, it is hoped that it will engender some 
interest and understanding which will assist in the work of arous- 
ing interest to the state where a proper supervision or policing of 
unemployment insurance will be possible. It is the opinion of the 
writer that a large portion of the defects in the operation of the 


Unemployment Insurance Act arise from the lack of interest by 
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the members of the bar and as a partial result from the lack of 
interest by their clients, the employers of labor throughout the 
state. A complete participation by all employers in a supervision 
and policing of the unemployment insurance program would mean 
an elimination of a large portion of the complaints which have 
been made against the administration. It would not, however, 
eliminate some of the defects in the act itself which can be elimi- 
nated only by legislative change. 


Essentially, unemployment insurance was a creature of the de- 
pression of the thirties. It was believed that a fund could be 
built up which would alleviate the catastrophe that protracted lay- 
offs would bring to the average worker. The idea prevailed 
among what we might call a conservative-liberal group that eco- 
nomic depressions were self-accelerating for the reason that the 
elimination of the weekly pay check caused a retraction of spend- 
ing which resulted in a reduction of manufacturing which resulted 
in a further reduction of pay checks. 


Unemployment insurance was intended to cover the period 
when, because of the vagaries of our economic system, an indi- 
vidual was unable to obtain employment. In addition, it was 
intended to protect our standard of living by allowing the individ- 
ual a reasonable period to seek employment in his highest skill 
and not force him to accept employment immediately in a lower 
classification which would result in a change in his standard of 
living and by the necessary chain of events to force others to 
change their standard. 


Unfortunately, for our deftly spun theories, the human element 
is always present and it has been especially a factor in the develop- 
ment and operation of our unemployment insurance system. It is 
the opinion of the writer that it is this human factor that has 
caused most of the difficulties and which has been the subject of 
most of the startling headlines in the public press. It has caused 
a demand by employers for more stringent control, of the Depart- 
ment for more administrative funds and of the claimants for more 


liberal interpretation of the act. 


The following discussion of the act and its interpretation may 


help to bring out this particular point somewhat more vividly. 
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The California Unemployment Insurance Act provides, in its 
declaration of legislative intent, that the act is to provide a system 
of benefits for those unemployed through no fault of their own 
(Section 1). This would appear to be a declaration unnecessary 
to interpret and easy to administer. Such, however, has not been 
the history of either determination or interpretation. In the first 
place, the Legislature quickly confused the issue by providing that 
disqualification of those who voluntarily leave their employment 
should only be for a limited period and that no disqualification 
should be imposed if the claimant voluntarily quits with good 
cause [Section 58(a)(1), California Unemployment Insurance 
Act]. 

Just what constitutes good cause for voluntarily leaving employ- 
ment sufficient to allow the payment of benefits under the Unem- 
ployment Insurance Act which intends to cover those unemployed 
through no fault of their own? Here are a few of the decisions 
of the Unemployment Insurance Appeals Board holding that the 
claimants had good cause for voluntarily leaving their employ- 


ment. 


The adoption of a child (Phillips, Ben. Dec. 5304) ; leaving to 
join husband (Jones, Ben. Dec. 5007); the erroneous belief that 
they were discharged (Mount, Ben. Dec. 4969); leaving to get 
married (Rigsby, Ben. Dec. 5197) ; illness in the family (MecCau, 
Sen. Dec. 5925). 

On the other hand, the Appeals Board has held that individuals 
are not entitled to benefits for the disqualifying period of two to 
five weeks where the leaving was by unauthorized leave of ab- 
sence (Edmunds, Ben, Dec. 5239) or in anticipation of discharge 
which actually had not taken place (lack, Ben. Dec. 5531). In 
addition, the Board has held that an individual was subject to dis- 
qualification when his conduct was such as to cause his arrest as 
a result of which he was not able to report for work (Beal, Ben. 
Dec. 5309). The Board has also held that leaving work in order 
to rest for a week is not good cause (Kruger, Ben. Dec. 5315), 
nor is leaving the state to avoid impending garnishments (Bow- 


ser, Ben, Dec, 5372) and the same rule applies to leaving to accept 
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another position where there is no definite starting date of that 
position and it does not materialize (Filiott, Ben. Dec. 5267). 


It should be noted here that the argument can be made that no 
individual is ever voluntarily unemployed as long as he is seeking 
a job and that by requiring a test of availability in Section 57 of 
the act the Legislature has carried out the intent expressed in 
Section 1. This argument is of course subject to the fairly sim- 
ple rejoinder that presumably the individual would have been 
working except for the fact of his voluntary leaving. It would 
seem fairly evident that the legislative meaning of voluntarily un- 
employed did not encompass only those not in the labor market. 


In relation to the voluntary-quit problem it should be noted that 
the legislative action in 1939 which inserted the additional test 
that the quit must be from the most recent work has made the 
administration of this particular section more difficult. Thus an 
individual who has voluntarily left his work without good cause 
and prior to the filing of a claim has been re-employed is not 
subject to any disqualification for the previous voluntary quit. 
A similar provision in Kentucky was held unconstitutional last 
year but has not as yet been tested in California (Babb v. Bullitt, 
220 S. W. 2d 394). The Appeals Board has held that even one 
hour’s bona fide work is sufficient to call into being the most recent 
work provision of Section 58(a)(1) of the Act (McCullough, 
gen. Dec. 5364). 


In 1947 the Legislature provided some relief for employers by 
allowing a limited elimination from charges to the employers’ 
account for benefits paid after a peried of disqualification under 
Section 58(a)(1). In 1949 that relief was expanded so that in 
nearly every instance after a disqualification under Sections 
58(a)(1) or (a)(2) employers are not subjected to a charge to 
their accounts for benefits paid to claimants so disqualified. It is 
therefore extremely important that proper protest be filed to pre- 
vent individuals who have voluntarily quit their employment or 
who have been discharged for misconduct from receiving benefits 


without the proper disqualification. 


Considerable comment in the public press is directed to the 
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section which requires individuals to accept suitable employment 
The definition which is con- 
tained in Section 13 of the Act reads as follows: 


sé 


(a) ‘Suitable employment’ means work in the indi- 
vidual’s usual occupation or for which he is reasonably 
fitted, regardless of whether or not it is subject to this 
act. 

In determining whether the work is work for which 
the individual is reasonably fitted, the commission shall 
consider the degree of risk involved to his health, safety, 
and morals, his physical fitness and prior training, his 
experience and prior earnings, his length of unemploy- 
ment and prospects for securing local work in his custom- 
ary occupation, and the distance of the available work 
from his residence. Any work offered under such condi- 
tions is suitable if it gives to the individual wages at 
least equal to his weekly benefit amount for total unem- 
ployment. 

In any particular case, in which the commission finds 
it impracticable to apply one of the foregoing standards, 
the commission may apply any standard set by it which 
is reasonably calculated to determine what is suitable 
employment. 

(b) Notwithstanding any other provisions of this act, 
no work or employment shall be deemed suitable and 
benefits shall not be denied to any otherwise eligible and 
qualified individual for refusing new work under any of 
the following conditions: 

(1) If the position offered is vacant due directiy to 
a strike, lockout, or other labor dispute ; 

(2) If the wages, hours, or other conditions of the 
work offered are substantially less favorable to the indi- 
vidual than. those prevailing for similar work in the 
locality ; 

(3) If, as a condition of being employed, the individ- 
ual would be required to join a company union or to 
resign from or refrain from joining any bona fide labor 


organization.” 


This would appear to be a fairly distinct and clear wording 


of the principle that the individual should take employment which 
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is reasonably suited to his abilities and capacities. The writer 
views the legislative intent behind this section as being that the 
claimant should be required to take employment which a reason- 
able and prudent man in the shoes of the claimant would have 
taken if the Unemployment Insurance Act had not been enacted. 


This section, however, has been converted into a tug of war 
between employer and labor representatives, and the result has 
been a set of interpretations of the section which does violence 
to its obvious meaning. Probably the most striking example is 
the fairly recent case of Gana Jones where the claimant had been 
employed as a script writer for approximately $100 a week, but 
who refused after a period of nearly two years during which she 
had had five days’ work to accept employment for which she was 
qualified at 65 cents an hour. The Appeals Board held in this 
case that her refusal was reasonable as the work was not suitable. 
Under this interpretation it would appear that the definition of 


suitable employment in Section 13 was intended to allow individ- 
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uals to draw unemployment insurance benefits when there were 


positions available which they were qualified to accept and after 
an extended period of unemployment had indicated some lack of 
potentialities in their previous field of employment. In addition, 
the Board has recently held that a union plumber had the right 
to refuse a non-union job because of possible union penalties 
(David Bryan, Ben. Dec. 5539). It also has held that an offer 
at the minimum wage for the type of employment could be refused 
where the individual had had above minimum wages in his prior 
employment (Terrell, Ben. Dec. 5045) and that an individual 
could refuse to work on a particular ship (Highberger, Ben. Dec. 
5015). On the other hand, where an individual refused to work 
for the prevailing wage, the Board has held him to be disqualified 
under Section 13 (McClendon, Ben. Dec. 5031) and similar dis- 
qualification has been assessed when an individual failed to apply 
for a job for which he had received an offer or applied only by 


telephone (Lee, Ben. Dec. 4507, and Crivello, Ben. Dec. 5051). 


It is impossible to discuss the numerous decisions of the Ap- 
peals Board on the question of suitable employment. However, 
it should suffice to say there has been no rule laid down which 
would seem to be clear and explicit and which would be consistent 
with the provisions of Section 13 considered in conjunction with 


the legislative intent expressed in Section 1. 


In 1947, the California Legislature, acting in response to criti- 
cisms of the operation of the Unemployment Insurance Act, 
provided among the requirements for eligibility for benefits that 
the individual should actively seek work on his own behalf. It 
was obviously the intent of the Legislature that this would pre- 
vent the previous practice of claimants sitting and waiting for 
employment to come to them. Although this section has helped 
to some extent it has not achieved its purpose largely because of 
the interpretation placed upon the section by the Department and 
the inability of the Department in this period of tremendous claim 
load to properly examine the claimants as to their activities in job 


hunting. The Department regulations read as follows: 
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“209. CLAIMANT’s Errort To SEEK WorK on His 
Own BEHALF. 

A claimant is ineligible for unemployment compensa- 
tion benefits for any period for which the Department 
finds that he has failed to make reasonable effort to seek 
work on his own behalf. The facts and circumstances in 
each case shall be considered in determining whether 
such reasonable effort has been made. The claimant 
shall be required to show that he has, in addition to reg- 
istering for work pursuant to Section 203 of these regu- 
lations, followed a course of action which is reasonably 
designed to result in his prompt re-employment in suit- 
able work, considering the customary methods of obtain- 
ing work in his usual occupation or for which he is 
reasonably suited, and the current condition of the labor 
market. Subject to the foregoing, actions of the follow- 
ing kind will be considered reasonable effort to seek 
work on his own behalf if found by the Department to 
constitute effective means of seeking work by the par- 
ticular claimant: 

a. Registering with the claimant’s union hiring or 
placement facility. 

b. Registering with a placement facility of the claim- 
ant’s professional organization. 

c. Applying for employment with former employers. 

d. Making application with such employers who may 
reasonably be expected to have openings suitable to the 
claimant. 

e. Registering with a placement facility of a school, 
college, or university if one is available to the claimant 
in his occupation, or profession. 

f. Making application or taking examination for 
openings in the civil service of a governmental unit with 
reasonable prospects of suitable work for the claimant. 

g. Registering for suitable work with a private em- 
ployment agency, or an employers’ placement facility. 


h. Responding to appropriate ‘want ads’ for work 
which appears suitable to the claimant. 
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i. Any other action which the Department finds to 
constitute an effective means of seeking work suitable to 
the claimant. 

No claimant shall, however, be denied benefits solely 
on the ground that he has failed or refused to register 
with a private employment agency or any other place- 
ment facility which charges the job-seeker a fee for its 
services. 

A claimant shall be deemed to have failed to make a 
reasonable effort to seek work on his own behalf if the 
Department finds that he has wilfully followed a course 
of action designed to discourage wrospective employers 
from hiring him in suitable work. 

Notwithstanding any of the foregoing, if the Depart- 
ment finds that for a particular locality, occupation, or 
class of claimant during a certain interval, the prospects 
of suitable job openings other than those listed with the 
public employment service are so remote that any effort 
to seek work other than by registration for work pur- 
suant to Section 203 of these regulations would be fruit- 
less to the claimant and burdensome to employers, then 
such registration by the claimant shall be deemed a rea- 
sonable effort to seek work on his own behalf. 


Provisions of this section do not apply to claimants 
applying for benefits for a week of partial unemployment. 
(Added, effective October 23, 1947.)” 

The Appeals Board has interpreted the statute and regulations 
to mean that mere use of one ad is insu‘ficient as is mere contact- 
ing of a former employer (Turner, Ben. Dec. 4956). The Ap- 
peals Board has required a reasonable canvass of all potential 
employment opportunities in the area (Peronto, Ben. Dec. 4887). 
It has, however, allowed union rules to govern where the union 
prevents direct contact of employment opportunities (Schultz, 
3en. Dec. 4090), and has held that to fail to contact a former 
employer is not itself a ground of ineligibility (Cook, Ben. Dec. 
4884). 


A more thorough program on the part of employers in inform- 


ing the Department of work opportunities and of activity of 
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claimants in that regard would make this section considerably 
more effective. 

In addition to the general disqualifying text on eligibility the 
basic test is whether or not the individual is available in the par- 
ticular period. This requirement, which is contained in Section 
57(c), has in all probability been the source of the majority of 
disqualifications but its interpretation has been the basis of con- 
siderable criticism, especially by employer groups. Among deci- 
sions which have been criticized are those providing that there is 
no need to accept work which requires commuting if there is 
potential employment in the area (Madsen, Ben. Dec. 4592), and 
those providing that an individual moving to an area where the 
work is seasonal is available if he is willing to do the work 
within the area (Arcudi, Ben. Dec. 4904). There are numerous 
decisions on this point which of course cannot be mentioned in a 
discussion of this brevity, but much can be done to tighten up 
the availability requirements in the administrative level and in 


the Appeals Board level. 


Section 58(a)(2) provides that an individual who is discharged 
from his most recent work because of misconduct is subject to 
disqualification. The Appeals Board, adopting the language of 
the Wisconsin Supreme Court in Boynton Cab Co. v. Neubeck, 
296 N. W. 636, has stated that the term “misconduct” means 
conduct evincing such willful or wanton disregard of standards of 
behavior which the employer has the right to expect of his em- 
ployee, or in carelessness or negligence of such degree or recur- 
rence as to manifest equal culpability, wrongful intent or evil 
design or to show an intentional and substantial disregard of the 
employer's interests or of the employee's duties and obligations 


to his employer (Jenkins, Ben. Dec. 4648). 


The Board has held such things as continued absenteeism with- 
out justification (Mason, Ben. Dec. 4891), leaving work early in 
disobedience to the employer’s instructions (Doehrer, Ben. Dec. 


5314), repeated tardiness (Purnell, Ben. Dec. 4828), falsification 
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of an employment application ( Tivan, Ben. Dec. 5286), and vari- 
ous types of insubordination (McDade, Ben. Dec. 5103; Stinett, 
Ben. Dec. 4853) to be discharges for misconduct within the mean- 


ing of the section. 


On the other hand they have held where the tardiness was due 
to impelling personal reasons (Eden, Ben. Dec. 4685) or where 
there was repeated bickering between the employee and his su- 
pervisor or where there were merely one or two negligent acts, 
the employee was not guilty of misconduct within the meaning of 
the section (Stinett, Ben. Dec. 4853). 


The burden of proof in willful misconduct cases is upon the 
employer (McDade, Ben. Dec. 5103). There are numerous 
other decisions on misconduct and it is one of the fields in which 
a thorough preparation and previous advice as to the retention of 
proof is a very important factor. 

One of the fundamental theories of unemployment insurance 
is that it shall not determine the merits of a trade dispute but 
shall simply examine the facts incident to the leaving and ascertain 
at whose volition the cessation of employment occurred. Section 
56 of the Act provides that an individual is not eligible for unem- 
ployment insurance benefits if he has left his employment because 
of a trade dispute and continues to be ineligible during the period 
the trade dispute exists. This important clause has caused some 
of the major maneuvering on the part of employers and unions 
and by reason thereof has made the clause subject to very severe 
criticism 

In contrast to most of the sections of the Act which have not 
been considered at all by the California courts there have been 
a large number of decisions of the courts in the trade dispute 


section. 


In this brief discussion little more can be done than to call the 
attention of the bar to the various cases on the subject and to 
depict briefly the principles which seem to have evolved. In gen- 
eral it has been held by our courts that under Section 56 an indi- 
vidual is disqualified from benefits, where he strikes, where he 


refuses to cross a picket line set up by another union, where his 
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unemployment is due to the fact that the union officials have 
served notice that they will not work under certain conditions 
although the individual himself has not actually refused to work 
and, finally, where his unemployment results from the fact that 


as part of one general strike strategy the employees strike a sin- 
gle plant and the other employers in the bargaining group close 
down their plants. 


Matson Terminal, Inc. v. California Employment Com- 
mission, 24 Cal. 2d 695; 

HW’. R. Grace Company v. California Employment Com 
mission, 24 Cal. 2d 720; 

Bodenson v. California Employment Commission, 17 Cal 
2d 321; 

McKinley v. California Stabilization Commission, 34 Cal. 


2d 239. 


On the other hand, the California courts have held that un- 
L employment caused by a lockout is not the basis of disqualifica- 
tion and that where the employers changed the working condi- 





tions as a matter of trade dispute strategy the employees who 
thereupon left their employment were not disqualified under Sec- 
tion 56. 
Bunny's Waffle Shop v. California Employment Commis 
sion, 24 Cal. 2d 735. 

In addition to the advice which a lawyer can give his client in 
handling benefit matters under the Act he may also be helpful 
in the determination of whether the individuals are independent 
contractors or employees (Section 7, Unemployment Insurance 
Act), whether a particular payment constitutes wages (Section 
11), whether severance or vacation pay precludes payment of 
benefits or whether the charges made during the preceding year 
to the employer's account are correct or incorrect. There is a 
great deal which a lawyer can do in this field which presently is 
being left to non-professional advisers or is being completely 
ignored. A study of the Unemployment Insurance Act will well 


repay any member of the bar. 
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BROTHERS-IN-LAW 
(Continued from page 416) 

The Chicago Bar Association Foundation recently received a 
bequest of $5,000 under the will of Wallace E. Shirra of 
Pasadena. He was an active member of the Illinois Bar until 
1938 and a non-resident member from that time until his death. 

"tc OE 

United States Senator Richard G Nixon was a featured 
speaker at the 1951 conventions of the Minnesota and Ohio 
Bar Associations. 

a 

In the two years and a half which have elapsed since I became 
the dean of a law school, some two hundred ahd fifty individuals 
have applied to me for employment as teachers at my school. The 
applications have been made in person, by letter, by postcard, 
by telegram, by long distance telephone, by transatlantic cable, and 
by dossier elegantly bound in limp red leather, tastefully tied with 
yellow ribbon, and handsomely illustrated with photographs and 
notarized certificates bearing gold seals and encased in cello- 
phane. No one has yet applied on a long-playing record, but 
time brings all things, and no doubt that too will come 

The great majority of the applicants are all the wrong people. 
One gathers that every broken-down lawyer who has made a 
failure of practice in Keokuk, or Kankakee, or Kokomo, or Kala- 
mazoo, or who is in difficulties with arthritis, or the discipline 
committee, or his wife, feels an irresistible urge to pull up stakes 
and start anew in sunny California, where every prospect pleases. 
And what is more natural than his desire to make a completely 
fresh start, and try his hand at the fascinating game of teaching 
the beginner all he has learned in those twenty-seven years. 

From “Advice to the Lovelorn,” by William L. Prosser, Dean, 
University of California School of Law at Berkeley. Reprinted 
by permission from Journal of Legal Education, published by 


American Association of Law Schools. Copyright 1951. 





